




















































































fmd:
2. The use of non-deadly force is not

justifiable if you find the defendant
initially provoked the use of force
against himself, unless:

(a) The force asserted toward the defendant
was so great the defendant reasonably
believed that he was in imminent danger
of death or great bodily harm and had
exhausted every reasonable means to
escape the danger, other than using non-
deadly force on William Troy.

(R 332, Vol. I)

This instruction was issued eight times, in both non-deadly and deadly

force, to the jurors. (R 330,332,334-336,338-340,343-345, Vol. I) On October

25,2006, Dobbs was confronted with an escalation in the force used against him

when three more individuals voluntarily entered the altercation independently

without provocation and punched at Dobbs. However, section (a) in the

instructions require Dobbs to use every reasonable means to escape each of the

additional attackers and contradicts Dobbs' right of self-defense, at the time of

the offense, to stand his ground from the additional attacks. This instruction is

confusing, misleading to jurors and effectively negated Dobbs' self-defense claim

in each count.

Dobbs has been unable to locate Florida case law on point to address this

specific jury instruction and with the recent changes in the self-defense law
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believes this might be a case of first impression. Dobbs contends the instruction

does not properly instruct the jury on self-defense under the present facts and

respectfully requests this Honorable Court to consider whether this instruction, as

written, is compatible with Section 776.013(3), Florida Statutes (2005).

In Thomas v. Siate, 918 So. 2d 327 (Fla. 1st DCA 2005), the court found the

evidence was not reasonably susceptible to differing views and held, based on the

evidence presented, the defendant was not entitled to jury instruction on self-

defense at the time of the incident. The facts in Thomas stemmed from a 2002

incident and the initial aggressor instruction had not been amended or changed

with the legislative amendments to reflect the current state of self-defense law.

Operating under the pre-amendment self-defense law, the Thomas court declined

to reach the question on whether the instruction rose to fundamental error, but

relied on section(a) in the initial aggressor instruction to fmd that Thomas did not

exhaust every reasonable means to escape the perceived danger.

Appellant's counsel acknowledges and recognizes whether fundamental

error occurred in giving the forcible felony instruction is pending before the

Florida Supreme Court. Seemingly contrary to their previous holding", the Third

9 The District Court in Grier v, State, 928 So. 2d 368 (Fla. 3d DCA 2006), found
fundamental error to issue the forcible felony instruction when the instruction negates the
defendant's only defense.
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District Court in Martinez v. State, 933 So. 2d 1.155 (Fla. 3d DCA 2006), review

granted, 959 So. 2d 717 (Fla. 2007) concluded, the giving of both portions of the

forcible felony and provocation instruction was not fundamental error. The

majority cited self-defense was not the sole defense and the evidence presented

of wounds inflicted to the victim were inconsistent with the defendant's theory of

self-defense. Martinez is distinguishable as self-defense is Dobbs only claimed

defense and his testimony at trial, and the physical evidence, support a self-

defense claim. Also, Martinez challenged the forcible felony instruction while

the instruction challenged here is section (a) of the initial aggressor half of the

instruction.

In Granberry v. State'", - So. 2d - , 32 Fla. L. Weekly D 2603 (Fla. 5th

DCA Nov. 2, 2007), this Honorable Court found it was fundamental error to

instruct the jury on the forcible felony exception to self-defense because to do so

involves circular reasoning and essentially negates the defense and certified

conflict with Martinez. Also, this court sitting en bane in Sloss v. State, (Fla. 5th

DCA 2007), held to give the forcible felony instruction was fundamental error

10 In Carter v. State, 889 So. 2d 937 (Fla. 5th DCA 2004), review denied, 903 So. 2d 190
(Fla. 2005), this court held to give the forcible felony instruction absent an independent forcible
felony is error.
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and presented a certified question to the Florida Supreme Court!'.

Jury instructions are subject to the contemporaneous objection rule, and

absent an objection at trial, can be raised on appeal only if fundamental error

occurred. State v. Weaver, 957 So. 2d 586 (Fla. 2007). A defendant is entitled

to a specific, correct and accurate jury instruction on the law applicable to his

theory of defense if any evidence supports that theory and that theory is valid

under Florida law. Hudson v. State, 408 So. 2d 224,225 (Fla. 4thDCA 1981).

In all counts, Dobbs asserted self-defense as his only defense. The applicable

right to stand your ground, as set forth in Section 776.013(3), Florida Statutes,

effective October 1,2005, provides:

A person who is not engaged in an unlawful activity
and who is attacked in any other place where he or
she has a right to be has no duty to retreat and has the
right to stand his or her ground and meet force with
force, including deadly force ifhe or she reasonably
believes it is necessary to do so to prevent death or
great bodily harm to himself or herself or another or
to prevent the commission of a forcible felony.

A fundamental error with respect to jury instructions occurs only when an

omission from an instruction is pertinent or material to what the jury must

11 Appellant has intentionally excluded cases by this Honorable Court with the same
. certified question of great public importance.
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consider in order to convict. Torrence v. State, 440 So. 2d 392 (Fla. 5th DCA

1983). The only material issue for the jury in this self-defense claim was

whether the elements of the charged offense were committed by the accused in

self-defense or if Dobbs was justified in his use of force against four attacking

males in a parking lot. The jury instructions given did not allow that issue to be

clearly presented to the jury under the existing law of self-defense.

The Florida Supreme Court in Motley v. State, 155 Fla. 545,20 So. 2d 798

(1945), refused to analyze the trial court's erroneous self-defense jury instruction

under the harmless error statute in effect and found fundamental error. In it's

reasoning, the Motley court stated:

We have said that where the court attempts to define
the crime, for which the accused is being tried, it is
the duty of the court to define each and every
element, and the failure to do so, the charge is
necessarily prejudicial to the accused and misleading.
The same would necessarily be true when the same
character of error is committed while charging on
the law relative to the defense. We have not failed
to consider the harmless error statute. This is not a
case where the court failed to neglected to charge on
some phase of the evidence which placed the burden
on the defendant to request a more complete charge.
This goes to the essence and entirety of the defense.

Id. At 800 (citations omitted)( emphasis added)
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Sloss claimed self-defense to an aggravated battery with a deadly weapon

charge that arose in February, 2003. The self-defense law in effect at the time of

Sloss's criminal conduct included a duty to retreat, in most circumstances, before

the use of deadly force. This Honorable Court noted the portion of the forcible

felony instruction dealing with provocation and retreat is acceptable. Section (a)

in the provocation instruction has not been amended since the new self-defense

law became effective. Although compatible with the prior self-defense law,

Dobbs respectfully request this Honorable Court revisit this instruction and this

Honorable Court's position under the current self-defense law, and Dobbs' right

to stand his ground under the present facts against Blanco, Gotay and Troy.

In dicta, the Martinez majority wrote that an examination of the record is

required to determine if error in giving the aggressor portion of the self-defense

jury instruction absent an independent forcible felony was fundamental error. See

Davis v. State, 886 So. 2d 332 (Fla. 5th DCA 2004).

The State relied on this erroneous instruction and reminded jurors

throughout the trial that Mr. Dobbs could have and should have avoided the fight

if he left before the fight started. (T 148-150, 152, Vol. I; T 708, 711, 715, Vol.

VI ) To argue, in hindsight, that Mr. Dobbs should have left before investigating

what Blanco wanted is common sense, but such a duty was not required at that
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point in time under prior self-defense law or Section 776.013(3), Florida Statutes

(2005). No legal authority to support this argument, coupled with section (a) of

the provocation instruction that imposes a duty to use all reasonable means to

escape the danger, permitted jurors to fmd that because Dobbs did not leave the

area when he entered the Acura, he failed to exhaust all reasonable attempts.

This Honorable Court in Carter v. State, 889 So. 2d 937,939 (Fla. 5th DCA

2004), held that fundamental error exists where the inaccurate and misleading

instruction negates the defendant's only defense. The immediate entry of three

companions into Blanco's fight against Dobbs escalated the force against Dobbs

and the instruction provides that to regain the right to self-defense, Dobbs must

first exhaust every reasonable means to escape before he can stand his ground

against the additional attackers. Even if Dobbs was the initial provoker, in order

to exercise self-defense against the attacking Gotay, Troy or Riollano, Dobbs

must first exhaust every reasonable methods to escape the danger. This is

contrary to the language in Section 776.013, for additional participants who enter

the fight and attack. Dobbs is now required to retreat against the escalation in

force against him to retain the right to stand his ground and assert self- defense.

These "initial aggressor" instructions improperly intermingled any

provocation with Blanco and applied the provocation to all additional individuals
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who join in th the fight. As given, jurors are instructed that Dobbs cannot stand

his ground despite an escalation in the initial threat by attacks from Gotay, Troy

and Ricllano", who all approached Dobbs and began to throw punches.

Although the right to stand your ground in the typical self-defense instruction was

. given, the initial aggressor portion instruction effectively negates this instruction

and creates conflict in the defense instructions that confuses and impermissibly

misleads the jury that the initial provocation versus one applies to all. The only

provocation to Gotay or Troy, who did not see the first punch thrown, is Dobbs'

scuffle with Blanco. This should not serve as a free pass for Gotay, William Troy

or any others to commit battery or aggravated battery upon Mr. Dobbs.

The error is not harmless and the instruction issued contradicts the current

self-defense law. In the alternative, Dobbs asserts if this misstatement of law is

not fundamental, it is ineffective assistance of counsel on the face of the record.

The October 1,2005, self-defense amendment was a dramatic change in the law

and counsel's failure to recognize this incorrect statement of law falls below an

acceptable standard of conduct. As noted, the State's reliance on this incorrect

statement of the law did impact the trial and verdict. Defense counsel's failure to

12 Hanzel Holiday drove his vehicle, a deadly weapon, into Dobbs' Acura on
the roadway.
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object to subsection (a) on these grounds, or to properly preserve such claim,

negates Dobbs only claimed defense and is error on the face fo the record. Also,

the instruction misstates current self-defense law and counsel further erred in

failing to request a specific jury instruction that no duty to retreat exists when

retreat would be futile. Dobbs respectfully requests this Honorable Court vacate

the judgment and sentence entered below and remand with instruction.
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ISSUE III

THE PROSECUTION'S CLOSING ARGUMENT
MISLED THE JURy BY OBFUSCATING
RELEVANT FACTS, MISSTATED THE LAW
AND NEGATED DOBBS' ONLY DEFENSE

The collection of improper prosecutorial remarks in closing denied Dobbs'

due process rights to a fair and impartial trial and is fundamental error. Allegedly

improper prosecutorial comments are examined on appeal in the context of the

entire closing argument to determine whether the cumulative effect of the

improprieties alleged deprived the defendant of a fair trial. Davis v. State, 928

So. 2d 1089 (Fla. 2005). The State is free to argue to a jury any theory of the

crime that is reasonably supported by evidence but may not subvert the truth

seeking function of trial by obtaining a conviction or sentences based on

deliberate obfuscation of relevant facts. Garcia v. State, 622 So. 2d 325 (Fla.

1993).

A central issue in the case was who, between Andre Blanco and John

Dobbs, was the aggressor with each accusing the other of initiating the attack.

The prosecution's closing argument obscures a material factual determination as

to who approached who and where the State believes the altercation began. A

conflict in the State's own evidence exists on this question and the prosecution
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cleverly concealed and obscured this important fact from jurors. Instead, the

State selected pieces of the independent witnesses version of events (without

mention of conflict with other testimony in their own case) and blended them into

the victim's story and obscured the conflicting evidence on the same point. The

complaining witnesses (Blanco, Gotay and Riollano) testified the fight occurred

after Dobbs drove to Blanco, exited his car with Deanna Washington and began

to attack. (T 161, 176,-177, 179, 182, Vol. I; T 202, 225-226, Vol. II) In opening,

where the State indicates the fight occurred at Dobbs' vehicle, and parts of their

closing argument, it is apparent the prosecutor trying this case did not believe

their own victim's testimony. (T 148-149, Vol. I) If the State believed their own

victims testimony, the prosecution could have charged Deanna Washington as a

principal. These "victims" version of events were contradicted by the

independent witnesses and physical blood evidence.

The independent witnesses, Idle, Westfall and location of the

circumstantial blood evidence indicates Dobb never drove his car before the fight,

all of the victims went to Dobbs and his vehicle, where the fight began. (T 255,

268-269,271,279-280,288,301,307, Vol. III) In closing the prosecutor stated,

"The defendant goes to his car. Deanna Washington gets in the passenger side.

The defendant gets in his side as well. Then you have the dead victim, William
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Troy, his two friends that are stabbed, Francisco and Andre and Anthony

Riol1ano." The State continued, "Now, there's some - - it's not quite clear from

the folks that come out on the scene whether or not the defendant had initially

driven by and parked his car, but the three guys are quite clear the defendant and

his girlfriend are leaving. They are getting out of there. But when they heard the

words, the defendant parks. He parks six spots away from the deceased victim

and his friends. Defendant gets out of his car. He walks around and Andre

Blanco is walking over." (T 684-685, Vol. VI)

The independent witness statements were crystal clear that Dobbs did not

move or drive the vehicle before Blanco arrived. The State conceals their own

inconsistency in the evidence with inaccurate description of the testimony. In

their rebuttal, the state conceals this very relevant conflict in their case, "There is

no conflict in the evidence that this man is the one that cut him, sliced him up ... "

(T 704, Vol. VI)

Dobbs testimony that he was approached by the victims and the fight at the

Acura supports the defense while diminishing the State's theory of Dobbs being

angry and advancing to the victims. In closing, the prosecution blends part of the

independent witnesses version that Dobbs was in his car and quickly jumps to the

victim's theory that Dobbs exited his vehicle and engaged in an unprovoked
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attack on Blanco. The prosecutor conceals and avoids that Blanco and three

friends walked away from the Club, past their car, and toward Dobbs.

The second prosecutorial misconduct is a misstatement of the law.

Quaggin v. State, 752 So. 2d 19,25-26 (Fla. 5th DCA 2000). Rather than alert

jurors to the inconsistency and explain why Blanco walked towards Dobbs, the

State concealed this fact from jurors and improperly asserted Dobbs failure to

leave can negate his self-defense claim as outlined in Point II. The prosecutor

stated, "It wasn't self-defense. Okay? He could have left. He should have left

and he didn't." (T 715, Vol. VI) This duty to leave, asserted by the State, is a

misstatement of the law in an effort to vitiate Dobbs right to stand his ground

under Section 776.013(3), Florida Statutes (2005). The prosecutor improperly

implies Dobbs had a duty or opportunity to escape the situation before exiting the

Acura. This repeated argument deprives Dobbs of his sole defense and is

fundamental error. (T 148-152, Vol. I; T 708, 711, 715, Vol. VI)

Any comment or remark in closing to avoid a trial court's rulings is highly

improper. Caraballo v. State, 762 So. 2d 542, fn 1,6 (Fla. 5th DCA 2000) The

State argued, "He gets out of the car and attacks the first guy with a knife. It's

not excusable what he did. It wasn't an accident. It wasn't misfortune. He

wasn't doing an lawful act. He intentionally got out of the car with a knife and

47



attacked them one by one." (T 711, Vol. VI)

Similar to giving the forcible felony instruction when no independent

forcible felony occurred, the State's comment, which negates the self-defense
e

right to stand his ground, is error for the same reasons applied in Giles v. State,

831 So. 2d 1263 (Fla. 4thDCA 2002). Such violation usually occurs from a

motion to suppress or motion in liming. This misstatement of the law contrary to

the trial court's previous ruling when!Judge Munyon stated in refusing the

forcible felony instruction, "I don't want to have a circular instruction and

commit fundamental error as some others have done the court remarked." (T 654,

Vol. V) The comment by the prosecutor negated Dobbs' sole defense and was a

circumvention of the trial court's prior ruling in the charge conference.

Throughout her closing argument, the prosecutor testified with personal

opinion that Dobbs actions were not justifiable or were not self-defense.

Prosecutor's may not issue their own personal opinions of guilt. Sempier v. State,

907 So. 2d 1277 (Fla. 5thDCA 2005). Also, the opinions were matters to be

resolved by the jury and invaded the juries province. (T 684, 705-706, 710, 713,

715, Vol. VI) These comments were highly improper, prejudicial to the outcome

and the cumulative effect of the prosecutorial misconduct throughout amounts to

fundamental error. Caraballo, 762 So. 2d 542 (Fla. 5thDCA 2000).
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CONCLUSION

Based on the legal argument and authority contained herein, undersigned

counsel respectfully requests this Honorable Court vacate the judgment and

sentence for second degree murder, two counts of aggravated battery, aggravated

assault and release Dobbs from custody. If this Court does not deem it proper to

grant initial relief requested, Dobbs requests this Honorable Court vacate all

judgment and sentences entered below and remand to the trial court for a new

trial with instructions. In the alternative, undersigned counsel respectfully

requests this Honorable Court reduce the second degree murder conviction to

manslaughter and remand to be resentenced.
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PUBLIC DEFENDER
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